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The prosecution of the cold war on the domestic front was a major 
concern of the state legislatures which convened in 1949. Quantitatively, 
last year’s output of state laws against subversive movements surpassed 
that of any other year in our history except 1919. It was a rare hopper 
which did not receive at least a sprinkling of bills of this sort. And the 
fact that no more than fifteen states enacted anti-Communist laws can 
be attributed in large part to the inability of lawmakers to think of 
restrictive measures which an earlier legislature had not already placed 
on the statute books. 

As 1950 began, Maine alone among the states was without a law 
designed specifically to repress or combat subversive organizations or 
individuals. Thirty-eight states! at that date had criminal statutes pro- 
hibiting acts of violence and utterances urging violence for the purpose 
of effecting political or economic change. Although Tennessee’s Sedition 
Act goes back to 1715? and two other states enacted similar statutes in 
the nineteenth century, these laws are for the most part products of the 
present century.’ They came in three waves. The assassination of 
McKinley prompted three states to pass criminal anarchy laws. Then, 
between 1917 and 1923, twenty-five states enacted criminal syndicalism 
or criminal anarchy statutes in response to the activities of the I.W.W. 
and the ‘‘Bolsheviks.”’ This tide reached its apogee in 1919 when eigh- 
teen states wrote measures of this type into law. Between 1931 and the 
close of 1949 seven additional states adopted such legislation, and five 
others strengthened their criminal statutes directed against subversive 
acts and utterances.’ . 

More typical of the recent crop of anti-subversive legislation is the 
law designed to exclude subversive individuals from public employment, 
found in some form in thirty-two states at the beginning of the present 

1 All except Arizona, Georgia, Louisiana, Maine, Missouri, North Dakota, Oregon, 
South Carolina, Texas, and Mississippi. Mississippi deserted the ranks in 1950 by enacting 
a law of this type. 

2 Michie’s Tennessee Code Annotated, 1938, Sec. 11026. 

* Though some of the laws mentioned here and in following paragraphs were not 
enacted for the purpose of curbing Communist activities, they deserve inclusion in any 
reckoning of anti-Communist legislation. Regardless of the stimulus that prompted enact- 
ment of them, they are today a weapon with which to suppress Communists. 

‘ Eldridge F. Dowell, A History of Criminal Syndicalism Legislation in the United 


States (Baltimore, 1939); Zechariah Chafee, Jr., Free Speech in the United States (New 
York, 1941). 
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year.® Here again is a type of enactment that antedates the birth of the 
Communist Party in the United States. Loyalty oaths that are required 
of teachers in California, Nevada, and West Virginia date back to the 
period of the Civil War. Six states prescribed some sort of loyalty 
declaration between 1917 and 1924. The remaining laws of this type 
were enacted between 1929 and the present. 

Seventeen states exclude Communists from the ballot.6 Many have 
Red Flag laws.’ At least six have established special investigating com- 
mittees to ferret out Communist activities.’ And two require the regis- 
tration of subversive organizations.° 

This hasty summation of relevant state laws indicates that the fifteen 
states which passed anti-Communist measures in 1949 were in no sense 
pioneers.1° What made last year’s attack on Communism by state 


5 All except Alabama, Connecticut, Delaware, Idaho, Iowa, Kentucky, Maine, Minne- 
sota, Mississippi, Missouri, Nebraska, Ohio, Tennessee, Virginia, Wisconsin, and Wyom- 
ing. Tennessee and Virginia require special oaths of teachers, but the requirement is not 
specifically imposed by any state law. Mississippi passed a loyalty law in 1950. 

Included in the count of thirty-two states are all which require any pledge of allegiance 
of teachers. Included, too, are Utah, which requires a loyalty declaration only of members 
of the State Police Highway Patrol, and Louisiana, which requires it of those serving in the 
State Guard. 

Two helpful surveys have been made by the National Education Association, Teachers’ 
Oaths and Related State Requirements and Local and State Restraints Upon Alleged Sub- 
versive Activities of School Employees (Washington, 1949). 

6 Arkansas, California, Delaware, Illinois, Florida, Indiana, Maryland, New Jersey, 
Oklahoma, Ohio, Oregon, Pennsylvania, Tennessee, Texas, Wisconsin, Wyoming, and 
Alabama. Alabama achieves the result of excluding the Communist Party from the ballot 
by denying it the status of a political party. Though the New Jersey law was found un- 
constitutional (p. 566, below), the number remains seventeen since the Mississippi anti- 
Communist law enacted in 1950 bars subversives from the ballot. H. F. Ward, ‘The Com- 
munist Party and the Ballot,” Bill of Rights Review, Vol. 1, pp. 286-292 (Summer, 1941); 
American Civil Liberties Union, Minority Parties on the Ballot (New York, 1946); Sidney 
Baker, ‘“May the States, By Statute, Bar Subversive Groups From the Ballot?” Notre 
Dame Lawyer, Vol. 25, pp. 319-329 (Winter, 1950). This last article is not completely up to 
date in the factual information it contains. 

7 Thirty-three, according to the calculation of the Maryland Commission on Subver- 
sive Activities in its Report to Governor William Preston Lane, Jr. and the Maryland General 
Assembly (Baltimore, 1949), p. 75. The constitutional issues raised by such laws were con- 
sidered in Stromberg v. California, 283 U.S. 359 (1931). 

8 California, Illinois, Massachusetts, New York, Washington, and Wisconsin. In 1950 
Mississippi directed a legislative committee to investigate subversive activities and make 
annual reports to the State legislature. 

® California and Michigan. The New York registration law, designed to curtail the ac- 
tivities of the Ku Klux Klan, might be added here. Thompson's Laws of New York, 1939, 
Secs. 53-56. 

10 Tn addition to the references cited in earlier footnotes, the following works contain 
useful information bearing on anti-subversive measures which have been adopted by the 
states: Zechariah Chafee, Jr., The Inquiring Mind (New York, 1928); G. W. Kirchwey, A 
Survey of the Workings of the California Criminal Syndicalism Law (New York, 1926); 
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legislatures noteworthy was the fact that so many acted in the same 
way at the same time. 

The general trend toward more and stronger anti-Communist meas- 
ures was reversed in three states. The legislatures of Illinois and Wash- 
ington allowed their committees investigating un-American activities to 
expire by the device of failing to appropriate funds for the continuance 
of their operations. As the Broyles Committee in Illinois perished, a set 
of stringent restraints on free speech and assembly which it had devised 
smothered to death on the calendar of the lower house of the legislature. 
A legislative investigation of communism at the University of Chicago 
and at Roosevelt College, inspired by the energetic lobbying of some 
immature students from the two institutions, turned out to be a fiasco." 
In Washington the defeat of the chairman of the Committee on un- 
American Activities, Representative Albert F. Canwell, and two of its 
other members at the polls in 1948 hastened the Committee’s demise. 
California, the third state in which some slackening of the fight against 
Communism was observable, refused to enact any of the thirteen anti- 


American Civil Liberties Union, The Operation of the Criminal Syndicalism and Sedition 
Laws (New York, 1933); M. Cohen and R. F. Fuchs, ‘(Communism’s Challenge and the 
Constitution,” Cornell Law Quarterly, Vol. 34, pp. 182-219, 352-375 (1948); S. B. Groner, 
“State Control of Subversive Activities in the United States,” Federal Bar Journal, Vol. 9, 
pp. 61-94 (1947); ‘‘Restraints on American Communist Activities,’’ University of Penn- 
sylvania Law Review, Vol. 96, pp. 381-401 (1948); “Control of Communist Activities,’ 
Stanford Law Review, Vol. 1, pp. 85-107 (1948). Several studies of the attempts of state 
and national governments to combat communism are being prepared by a number of 
scholars under the general direction of Robert E. Cushman of Cornell University and 
Walter Gellhorn of the Columbia Law School. When published, they should be valuable 
additions to the literature of political science. 

Summaries of the anti-subversive legislation in effect in the states at the date of pub- 
lication of their works are given in appendices to Chafee’s and Dowell’s books (Note 4, 
above) and in the report of the Maryland Commission on Subversive Activities (note 7, 
above). 

Current developments in this field are most likely to appear in the State Law Index, 
published biennially by the State Law Section, Legislative Reference Service of the 
Library of Congress; the annual reports and occasional literature of the American Civil 
Liberties Union (its 1949 report is entitled In the Shadow of Fear); the New York Univer- 
sity School of Law’s Annual Survey of American Law (particularly the section ‘Civil 
Rights”). In several states the journal of a leading law school gives 2 summary of the 
output of each session of the state legislature. 

1 All-Campus Committee, University of Chicago, The Great Investigation (Chicago, 
1949); Laird Bell, ‘“‘Are We Afraid of Freedom?” American Association of University 
Professors Bulletin, Vol. 35, pp. 301-312 (Summer, 1949); Herman Kogan, “The Sucker 
State Sees Red,” New Republic, Vol. 120, pp. 18-19 (April 11, 1949); James O’Gara, 
“What Price Anti-Sedition?”’ Commonweal, Vol. 50, pp. 312-315 (July 8, 1949). 

The only complaint against the two institutions not completely exploded was the 
charge made by a legislator that the student lobbyists lacked “that clean-cut American 
look,” 
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subversive bills proposed by its little Dies Committee. The chairman of 
the Committee, Senator Jack B. Tenney, was forced to relinquish his 
position after the Committee produced one of its magna opera, a 709- 
page report listing hundreds of prominent people whom it accused of 
fellow-travelling. The absurdity of this report contributed measurably 
to the downfall of the chairman of this, the oldest of the little Dies 
Committees.” 


I. ANALYSIS OF THE ANTI-SUBVERSIVE LAWS 


Two states employed what some lawmakers called ‘‘a positive ap- 
proach” to the problem of combatting Communism. New York and 
West Virginia enacted legislation to require the teaching in their school 
systems of certain courses calculated to strengthen attachment to 
American ideals and to counter the lure of Communism on the in- 
tellectual level by offering a rival philosophy. Laws of this nature seem 
to have been inspired by the revelation that Elizabeth Bentley, reformed 
Communist and former Party courier, managed to go through the school 
system of New York and to proceed as far as graduate study at Colum- 
bia University without ever taking a course in the history of the United 
States. 

The legislature of New York instructed the Board of Regents to pre- 
scribe for the schools in the State courses dealing with the significance 
of the Declaration of Independence, the Constitution of the United 
States and that of the State.“ Further, New York’s lawmakers made a 
course in the history of the State compulsory for high school students." 

West Virginia, by a law for ‘‘teaching, fostering, and perpetuating the 
ideals, principles and spirit of Americanism,’”’ ordered all primary 
schools within the State to offer at least a one-year course in State his- 
tory and to present “regular courses’ in United States history, civics, 
and the national and state constitutions. The law is unusual in that it 
imposes a fine on violators.® 

The legislature of Ohio overhauled its unemployment compensation 
system thoroughly and in the course of this task sought to make un- | 
employed Communists ineligible to receive benefits. Ohio’s statute bars 
the payment of such compensation to anyone who advocates, or is a 
member of a party which advocates, the overthrow of government by 
force. Before receiving payments a jobless person must file an affidavit 


12 Carey McWilliams, ‘Mr. Tenney’s Horrible Awakening,’ Nation, Vol. 169, pp. 80— 
82 (July 23, 1949). 

13 Laws of the State of New York, 1949, Ch. 481. 

4 Laws of the State of New York, 1949, Ch. 482. 

1 Acts of the Forty-Ninth Legislature of West Virginia, 1949, Ch. 39. 
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declaring that he is in neither of the classes declared to be ineligible by 
the statute." 

Rhode Island struck at Communism in educational institutions. In an 
appropriations bill granting $55,000 to five schools of collegiate and 
university rank for use as scholarship money, the General Assembly of 
the State inserted a proviso whereby the funds would be withheld until 
the Attorney General and the Director of Education are satisfied that 
‘no person associated with any group or organization advocating the 
overthrow of government by force or violence is in the employ of’’ the 
institutions to which the money is granted. The law contains no hint as 
to the procedures to be observed to carry this proviso into effect and no 
restriction on the discretionary authority conferred on the two state 
officials to withhold the funds appropriated. The sweep of the act is such 
that scholarship funds could be denied to Brown University, for ex- 
ample, if that institution employed even a janitor who was associated 
with a group favoring the violent overthrow of government.!7 

Three states—New Hampshire, New York, and Texas—enacted laws 
singling out those connected with the educational system in the en- 
deavor to flush Communists out of little red schoolhouses and ivy-clad 
walls. 

New Hampshire barred from teaching positions in state institutions 
generally and in state-approved schools any who advocate communism 
as a political doctrine or who advocate any other doctrine which includes 
the overthrow of government by force. All those to whom the Act 
applies are required to take an oath pledging support and defense of the 
constitution and declaring that they neither advocate nor belong to 
any group which advocates the forcible overthrow of government.'® 

New York’s well-known Feinberg Law sought to reinforce existing 
statutory provisions designed to exclude subversive teachers from the 
state’s public school system. The Law declared the Board of Regents 
remiss in enforcing such laws already in effect. The Legislature did not 
assert that Communists were imbedded in the school system but con- 
tented itself with the “finding” that “there is a common report that 
members of subversive groups, and particularly of the Communist 
Party and certain of its affiliated organizations, have infiltrated into 
public employment in the public schools.” The Feinberg Law directed 
the Regents to promulgate rules for the removal of employees holding 
jobs in violation of existing laws, which in effect barred from employ- 


‘6 Page’s Ohio General Code Annotated, Cumulative Supplement, 1949, Secs, 1845-6, 
d (2a). 

17 Rhode Island Public Laws, Ch. 2352, Sec. 73. 

18 Laws of the State of New Mexico, 1949, Ch. 312. 
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ment advocates of the violent overthrow of government and those 
guilty of “treasonable or seditious’ acts or utterances.’ To these 
barriers the Feinberg Law added another more pointed in its nature. It 
ordered the Regents to promulgate a list of subversive organizations. 
Membership in any organization that appeared on this list was to con- 
stitute prima facie evidence of disqualification for appointment to, or 
retention in, any supervisory or teaching position in the public school 
system.?° 

Irked by a voluble Communist student from the University of Texas 
who insisted on testifying before legislative committees, the Texas 
legislature required faculty and students in state colleges to sign 
affidavits affirming loyalty and disclaiming membership in subversive 
organizations at the opening of the academic year of 1949-50.% The 
formidable administrative problem of securing affidavits from all was 
met by making execution of them a part of the registration process for 
students. No figures are available to indicate how many students in 
their zeal to take the non-Communist oath overlooked the detail of 
enrolling in courses. The lone known Communist in the State University 
blithely took the oath and resumed his studies, since the oath did not 
require a renunciation of Communism by name. No action against him 
had been initiated as of the close of 1949. 

The state of Washington revised its school laws in order to permit 
aliens to teach in the public schools under certain conditions. It requires 
such aliens to declare by oath that they are not members of, or affiliated 
with, ‘a Communist or Communist-sponsored organization or a Fascist 
or Fascist-sponsored organization.’ In Washington teachers in the 
public schools have been required to take a loyalty oath since 1931. 
Consequently, this latest piece of legislation signifies no change in 
policy. 

The most common type of anti-Communist law enacted in 1949 was 
the statute directed toward keeping Communists off the public payroll 


19 Thompson’s Laws of New York, 1942, Sec. 12-2; Thompson’s Laws of New York, 1949 
Supplement, Sec. 3021. 

2° Lawe of the State of New York, 1949, Ch. 360. 

1 General and Special Laws of the State of Texas, 1949, Ch. 621. The Texas legislature 
had the distinction of passing more anti-Communist measures than any other state law- 
making body, four laws and one joint resolution. In the appropriations bill for state in- 
stitutions of higher learning, a provision was incorporated directing the dismissal of any 
faculty member subscribing to “communism or any other form of totalitarian State 
doctrine,” Jbid., Ch. 584. By joint resolution the legislature urged the national government 
to combat Communism by breaking the Berlin Blockade, preventing Stalin from control- 
ling China, dismissing from the State Department the architects of our China policy, and 
pressing the formation of a federation of European democracies. House Concurrent Resolu- 
tion 89, ibid. ® Session Laws of the State of Washington, 1949, Ch. 32. 
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completely. Eight states—Florida, Georgia, Kansas, Maryland, Massa- 
chusetts, New Jersey, New Mexico, and Oregon—bent their efforts 
toward this end.” Six of the eight—all except New Mexico and Oregon— 
prescribed a loyalty oath as a means of achieving the purpose of the law. 
Florida and New Jersey erected bars to prevent Communists from 
running for elective office while Texas and Maryland strengthened pre- 
existing barriers of this sort. 

It would be profitless to analyze separately and in detail the provi- 
sions of the relevant legislation in each state. The laws in question follow 
a rather uniform pattern. An indication of their common characteristics, 
with passing note of some major divergences, should suffice. 

How do these laws designate those against whom they are intended to 
discriminate? Florida, Georgia, and Massachusetts expressly prohibit 
communists eo nomine from public employment, but they further extend 
the scope of the prohibition so as to reach others besides card-carrying 
party members. In Massachusetts all who are members of, or who sup- 
port, any organization advocating the overthrow of government by 
force, violence, or other unconstitutional or illegal methods are barred 
from public employment. Florida and Georgia, in addition to barring 
party members, disqualify any who have lent to the Communist Party 
“aid, support, advice, counsel or influence.”’ Georgia goes still further 
by excluding any who have any “sympathy” for communism or who 
have ever lent their influence to “the teachings of Communism.” 
Georgia’s statute is distinct in aiming at Communist “doctrine and 
teachings” without attempting definition or description of them. 
Florida adds to the excluded groups anybody who “‘believes in” the 
violent overthrow of government or who is a member of an organiza- 
tion believing in or teaching “directly or indirectly” such overthrow. 

The five states which chose to describe the characteristics of the 
Communist Party rather than to name it in their laws all selected as the 
major trait advocacy of the overthrow of government by force. Oregon 


%3 The various laws discussed in the succeeding paragraphs are all indicated here: 

Florida—General Acts and Resolutions Adopted by the Legislature of Florida, 1949, Ch. 
25046. 

Georgia—Acts and Resolutions of the General Assembly of the State of Georgia, 1949, No. 
224, 

Kansas—State of Kansas, Session Laws, 1949, Ch. 246. 

Maryland—Laws of the State of Maryland, 1949, Ch. 86. 

Massachusetts—Laws of Massachusetis, 1949, Ch. 619. 

New Jersey—Acts of the 173rd Legislature of the State of New Jersey, 1949, Chs. 21-25. 

New Mexico—Laws of the State of New Mexico, 1949, Ch. 45. 

Oregon—Oregon Laws, 1949, Ch. 311 (prohibiting subversives from state employment); 
Sec. 14, Ch. 434 (requiring non-Communist oath of members of the Civil Defense 
Agency). 
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and New Mexico, which used identical language in their statutes, 
banned anyone who ‘“‘directly or indirectly carries on, advocates, 
teaches, justifies, aids or abets a program of sabotage, force and violence, 
sedition or treason” against the government of the United States or of 
the State itself. 

New Jersey singled out another characteristic of American Com- 
munists, their subservience to a foreign power. The oath prescribed for 
public jobholders and attorneys in that State included the declaration, 
“I am not bound by any allegiance to any foreign prince, potentate, 
state or sovereignty whatever.” 

Maryland selected as a second trait of Communists their purpose of 
establishing in the United States a puppet government controlled by 
Moscow. The Ober Act bans from public employment members of or- 
ganizations “directed, dominated, or controlled directly or indirectly by 
a foreign government” which seek by any means to supplant existing 
state and national governments with a form of government under the 
control of any foreign government, organization, or individual.* 

‘The positions to which these eight laws apply include in all cases all 
officers and employees of the state who are not selected by election. 
With the exception of Oregon, the states concerned apply their legisla- 
tion to the officers and employees of the states’ political subdivisions. In 
Oregon the provisions of the law explicitly cover only the employees of 
the state government, apparently excepting those of counties and 
localities.” 

Florida, New Jersey, Texas, and Maryland require a declaration of 
loyalty of all candidates for elective office within the state. Georgia’s 
law applies to elected officials at all political levels within the state, as 
does that of Kansas. Neither law on its face bars any one from running 
for office, but apparently both would operate to prevent one who had 
been elected from taking office in the event of his refusal to take the 
oath. Texas explicitly bars candidates of the Communist, Nazi, or 
Fascist Parties from appearing on the ballot in the state in addition to 
requiring a loyalty oath of all other candidates before their names may 
appear.” 

New Jersey’s law is unusual in exacting the loyalty oath of all at- 
torneys as well as of public employees. Kansas, like New Hampshire, 

4 Maryland’s Ober Act contains criminal penalties as well as exclusion from public 
ee for members of such organizations. Its criminal sections are treated below, 

. 564 ff. 

‘ % Oregon also aimed to keep Communists out of its newly created Civil Defense 
Agency by requiring a loyalty oath of all its members. 


38 General and Special Laws of the State of Texas, 1949, Ch. 131 (barring Communist 
Party from ballot); ibid., 1949, Ch. 232 (requiring loyalty affidavit of candidates). 
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applies its loyalty law to teachers in private schools within the state as 
well as to those in state-supported educational institutions. 

The obvious sanction for this type of legislation, ineligibility for 
service in the positions which the laws cover, is in some cases accom- 
panied by additional penalties. Kansas and Massachusetts authorize 
criminal penalties against disloyal office-holders.?’ Florida, Georgia, 
and Maryland subject any who file a false affidavit or statement to the 
criminal penalties imposed by state law for perjury. Texas and Florida 
impose fines on state officers charged with the administration of these 
laws who are remiss in their duty. Texas exacts a fine up to $200 from 
any election official who fails to require the prescribed loyalty affidavits 
of all candidates for office. The Florida statute carries a maximum fine of 
$500 and/or imprisonment for six months for any state official who 
allows a subordinate to retain a position in violation of the law. 

Criminal statutes to repress Communists were passed in Kansas and 
Maryland. The Kansas law declares felonious four types of activity: 

1) Knowingly to advocate, abet, advise or teach the duty, necessity, de- 
sirability or propriety of overthrowing government in the United States 
by force or violence or by the assassination of a public official; 

2) To publish, edit, sell, distribute or publicly display any written matter 
advocating the violent overthrow of government or political assassina- 
tion with the intention of causing the overthrow of government; 

3) To organize or help to organize any group teaching, advocating or en- 
couraging the violent overthrow of government; 

4) To become a member of, or to affiliate with, any such group, knowing its 
purpose.”® 

The statute further declares conspiracy to commit any of the acts 
specified to be a crime. Violation of any provision of the Act is punish- 
able by a fine of $10,000 or imprisonment for ten years or both. 

In its criminal provisions Maryland’s Ober Act defined two types of 
offenses—attempts to alter the constitutional system of government at 
the state or national level by “force, violence, or revolution” and at- 
tempts to establish in the United States a government subservient to a 
foreign power. Under this law one can commit a crime in any of the 
following ways: 

1) Participation in acts intended to effect, or to aid in effecting, change in 

government by violence; 

27 The Kansas statute provides maximum penalties of a $10,000 fine and/or 10 years 
imprisonment; that of Massachusetts, $10,000 and/or one year. The loosely drawn Massa~ 
chusetts law appears to permit the exaction of this stiff penalty if a public employee fails 
to file a copy of his oath with the proper official. 


8 The language of the statute, though paraphrased for brevity, is generally adhered to 
in this passage. 
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2) Urging such change when one’s words are uttered under circumstances in 
which they “constitute a clear and present danger to the security of the 
United States, or of the State of Maryland....”; 

8) Participation in an organization advocating change in government by 
violence; 

4) Participation in an organization under foreign control which seeks to 
establish in place of existing state and national governments a govern- 
ment dominated by a foreign power. 


Subversive organizations and foreign subversive organizations were 
banned in the State by the Ober Act. The former are defined as or- 
ganizations ‘‘a purpose of which is to engage in or advocate, abet, ad- 
vise or teach activities intended . . . to assist in the overthrow, destruc- 
tion, or alteration of, the constitutional form of the Government of the 
United States, or of ... Maryland . .. by revolution, force or violence.” 
The latter are organizations ‘directed, dominated, or controlled directly 
or indirectly by a foreign government”? which seek by any means 
(violent or not) to substitute for existing state and national govern- 
ments a form of government under the control of any foreign govern- 
ment, organization, or individual. An organization of either type, the 
law provided, is to be dissolved after being found illegal in a judicial 
proceeding, and its property forfeited to the State. 

Any person convicted of crime under this Act automatically becomes 
ineligible to vote or to run for, or hold, public office in the State. In 
addition to this mandatory penalty, the statute authorizes a maximum 
fine of $20,000 and/or a maximum prison sentence of twenty years for 
any offense other than mere membership in a proscribed organization. 
Rank-and-file members of forbidden groups can be fined no more than 
$5,000 or given a sentence of not more than five years or both.”® 

To provide continuous enforcement of its provisions, the Ober Act 
created a new officer and gave him the equivocal title of Special Assist- 
ant Attorney General in charge of Subversive Activities. This func- 
tionary is to devote his time to the conduct of investigations and the 
collection of evidence relating to subversive activity within the state. 
The information which he gathers is to be turned over to grand juries as 
a basis for criminal proceedings. 


SOME CONSTITUTIONAL ISSUES 
Three of the laws described have been tested in state courts,®* but 


2° Tn order to convict a member of an illegal organization, the member’s knowledge of 
the group’s illegal purpose must be proved. 

3° In a fourth state, Massachusetts, an abortive proceeding took place. A judge of 
the State Supreme Court denied the petition of the leaders of the Communist Party of the 
State to enjoin state officials from enforcing the loyalty law. The validity of the law was 
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only in New Jersey has any conclusive decision been rendered at the 
time of this writing. There the candidates of the Progressive Party for 
state offices brought suit to prevent the execution of the provisions of 
the Tumulty-Mehorter Act which required them to take a loyalty 
oath.*! The relief they requested was granted by an intermediate appel- 
late court in the state’s judicial system® in a decision which was affirmed 
by the Supreme Court of New Jersey. 

The decision of the New Jersey courts was grounded solely on the 
incompatibility of the oath with the provisions of the state constitution. 
Whether the Act violated the national constitution was ignored as un- 
necessary to the resolution of the question the case presented. 

The requirement of a special pledge of loyalty from office-holders and 
candidates was found in conflict with the provisions of the state con- 
stitution prescribing an oath of office. ‘“By prescribing an oath intended 
to secure fidelity to our constitution ... and also the faithful discharge 
of official duties, the framers of our constitution denied to the legislature 
authority to devise any other oath....The legislature cannot au- 
thorize the omission of the oath or any part of it, or the addition of other 
clauses or of another oath.” The oath required of members of the legisla- 
ture is set down in the constitution. In the case of other state officers, 
the constitution “‘sets forth the ground to be covered by the oath”’ re- 
quired of them without prescribing it verbatim. Of them the legislature 
can require no oath ‘‘that does not come within what the constitution 
prescribes.’’*4 

A lower state court in Maryland found the Ober Act ambiguous in 
many of its provisions, a bill of attainder, an abridgement of the 
“freedoms of the First and Fourteenth Amendments,” and a violation of 
sundry other provisions of the state constitution.* Here, as in New 
Jersey, the requirement of a pledge of loyalty from officeholders and 
candidates for office was found to conflict with the constitutional 
prescription regarding the oath of office.** This decision was overruled, 


not passed on. The complainants have not so far taken advantage of the opportunity to 
argue their petition. New York Times, October 20, 1949, p. 26. 

41 By a special dispensation granted by the Act for the 1949 elections only, the names 
of candidates who refused to execute the oath were permitted to appear on the official 
ballot with the notation beside them, “Refused oath of allegiance.” 

32 Imbrie v. Marsh, 68 Atl. Rep. 2d 761 (1949). 

33 Imbrie v. Marsh, 71 Atl. Rep. 2d 352 (1950). 

4 Imbrie v. Marsh, 68 Atl. Rep. 2d, 761-765, at 764 (1950). 

% Lancaster v. Hammond, Frankfeld v. Hammond, Baltimore Circuit Court #2; Sherbow, 
J., Daily Record (Baltimore), August 16, 1949. 

% Maryland’s constitution, unlike New Jersey’s, contains the express prohibition: 
‘nor shall the legislature prescribe any other oath of office than the oath prescribed by 
this Constitution.” Declaration of Rights, Art. 37. 
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however, by the state’s highest court on a jurisdictional issue. The 
Maryland Court of Appeals denied the capacity of the complainants in 
the case to challenge the law’s constitutionality since the law had not 
been enforced against them.?” 

New York’s Feinberg Law was pronounced unconstitutional by two 
judges of the Supreme Court of the State in separate proceedings.®* The 
statute was condemned for establishing guilt by association. It made 
membership in an organization listed by the State Board of Regents as 
subversive prima facie evidence of unfitness to teach in the school 
system. No proof that the teacher subscribed to the subversive purposes 
of the organization or indeed even knew of them was required to create 
the presumption of unfitness. Both Courts held that the law denied cer- 
tain procedural rights by failing to assure a full hearing and a right of 
appeal for individuals caught in its meshes. One of the justices discerned 
several other flaws in the law, pronouncing it void because it was a bill 
of attainder, a violation of the guarantees of free speech and assembly, 
and because the standards of subversion which it relied on were vague. 
On appeal both of these decisions were reversed by tribunals of the 
Appellate Division of the Supreme Court.*® ‘“‘There is no constitutional 
right to be a teacher... ,’’ one of the appellate courts asserted, sum- 
marizing the basis on which the reversal of the finding of unconstitu- 
tionality rested. 

A taxpayers’ suit contesting the validity of the Ohio law denying 
unemployment compensation to members of subversive organizations 
resulted in a decision upholding the legislation. Declaring unemploy- 
ment benefits ‘‘a gratuity furnished by the state,” the inferior state 
tribunal which rendered the decision held that the law imposed “a 
reasonable condition to be complied with” by the unemployed.3% 

From these decisions emerge the major constitutional questions raised 
by Communist-catching legislation. Designating those at whom the law 
is aimed is one problem. If a law bluntly singles out Communists by 
name, it risks being pronounced a bill of attainder. If it strives to 
describe Communists by their characteristics, it may be struck down 
for ambiguity. 


37 Hammond v. Lancaster, 71 Atl. Rep. 2d 474 (1950); Hammond v. Frankfeld, 71 Atl. 
Rep. 2d 483 (1950). 

38 Thompson v. Wallin, L’Hommedieu v. Board of Regents of the University of the State of 
New York, 93 N.Y.S, 2d 274 (1949); Lederman v. Board of Education, 95 N.Y.S. 2d 114 
(1949). 

39 TL’ Hommedieu v. Board of Regents of the University of the State of New York, 95 N.Y.S. 
2d 443; Thompson v. Wallin, 95 N.Y.S. 2d 784 (1950); Lederman v. Board of Education, 
96 N.Y.S. 2d 466 (1950). 

8% Dworken v. Collopy, 91 N.E. Rep. 2d 564 (1950). 
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Lower courts which found Maryland’s Ober Act and New York’s 
Feinberg Law unconstitutional declared them to be bills of attainder 
though the two laws mentioned the Communist Party only in their 
preambles.‘° While it is unlikely that these decisions will be followed 
widely in this particular (this holding of the New York Court was over- 
ruled on appeal), they underline » danger awaiting the draftsmen of 
anti-subversive legislation. 

The snare of ambiguity awaits lawmakers who stray far from the 
time-honored formula, the overthrow of government by force and 
violence, in a description of the traits of Communists. No disposition 
has been shown at any judicial level to overturn the ruling in Whitney v. 
California* that such language meets the requirement of sufficient 
clarity to apprize one of what actions are forbidden by the law. Mary- 
land’s legislature ventured to add to the ‘force or violence’’ formula the 
word “revolution,”’ an expression which the Circuit Court of Baltimore 
found vague. Understanding revolution to mean only a sudden drastic 
change, the Court pointed out that it could be accomplished peacefully 
and by the ordinary processes of lawmaking.” 

The basic issue raised by criminal statutes against subversion is 
whether they violate the guarantees of freedom of speech, press, and 
assembly. Precedent suggests strongly that laws which prohibit the 
advocacy of the overthrow of government by violence are on firm con- 
stitutional ground.“ If, however, political change is to be accomplished 
by peaceful means, by orderly discussion, by ballot, by the established 
processes of lawmaking and constitutional amendment, urging the 
change cannot be made an offense without violating the freedoms of the 
First Amendment.” 

40 Maryland’s law mentions the Communist Party in another section, but the Court did 
not rely on this second reference in reaching its decision. 

4t That statutes other than criminal laws may offend against this provision of the con- 
stitution is indicated in Cummings v. Missouri, 4 Wall. 277 (1867); Ex parte Garland, 4 
Wall. 333 (1867); United States v. Lovett, 328 U. S. 303 (1946). 

42 274 U.S. 357 (1927). 

* Partly on the very same point New Mexico’s criminal syndicalism law was invali- 
dated. State v. Diamond, 202 Pac. Rep. 988 (1921). 

4 Gitlow v. People of New York, 268 U.S. 652 (1925); Burns v. United States, 274 U.S. 
828 (1927); Whitney v. California, 274 U. 8. 357 (1927); Dunne v. United States, 138 
Fed, Rep. 2d 137 (1943), cert. den. 320 U. S. 790, 814 (1948); United States v. Foster, 80 
F. Sup. 479 (1948). An impressive number of decisions by state courts to the same effect is 
collected in American Law Reports Annotated, Vol. 1, pp. 336 ff. (1919); Vol. 20, pp. 1535 
ff. (1922); Vol. 73, pp. 1494 ff. (1931). See also ‘Criminal Syndicalism and Civil Liberties,” 
Illinois Law Review, Vol. 36, pp. 357-361 (1941). 

4 Fiske v. Kansas, 274 U. S. 380, 386 (1927); Stromberg v. California, 283 U. 8. 359, 
369 (1931); Herndon v. Lowry, 301 U. S. 242, 258 (1937); Schneidermann v. United States, 


320 U.S. 118, 137 (1948); Zechariah Chafee, Jr., “The Constitutional Right to Advocate 
Political, Social and Economic Change,” Lawyers’ Guild Review, Vol. 7, pp. 57-79 (1947). 
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Whether the clear and present danger rule limits the application of a 
statute punishing subversive talk is a question that cannot be answered 
with assurance. May one be punished for words advocating violent 
revolution when there is no danger that his words will erupt into 
violent acts? An affirmative answer to this query was given by the 
Supreme Court in the 1920’s.“* But there is room for wondering whether 
the answer then given was not overruled sub silentio in later decisions 
in free speech cases in which the clear and present danger rule was 
enunciated in the most sweeping terms.‘’ 

Uncertainty as to whether the courts would convict for advocating 
the violent overthrow of government in the absence of a showing of 
clear and present danger has led legislatures to resort in some instances 
to the device of embodying in their anti-Communist laws a finding that 
Communism constitutes a clear and present danger to the safety of the 
United States. Section 2 of the Mundt-Nixon Bill** containing such a 
finding was copied in the Maryland and Florida laws passed in 1949. 
Such a declaration by a legislative body weighs heavily in the settlement 
of the constitutional issue, but it does not foreclose the question of 
whether clear and present danger of the type at which a given anti- 
Communist law aims actually exists. The judiciary is not precluded from 
arriving at a contrary finding.*® 

It seems likely that laws which make criminal mere membership in an 
organization of any type impute guilt by association and are conse- 
quently unconstitutional. Although a majority of the Supreme Court in 
Whitney v. California seemed to believe that mere association with an 
illegal organization was punishable, a contrary view was clearly adopted 
by later majorities of the Court.*° Under both the Maryland and Kansas 
laws mere membership in a prohibited organization is not enough for 
conviction, for knowledge of the organization’s illegal purpose must be 
established as well. The provision “knowing the purposes thereof” is 
probably the saving clause of both laws. 


4 In the Gitlow case (and, by implication, in the Whitney case), note 44 above. 

7 For example, ‘‘. . . freedoms of speech and press, of assembly and of worship . . . are 
susceptible of restriction only to prevent grave and immediate danger to interests which 
the State may lawfully protect.” West Virginia Board of Education v. Barnette, 319 U. 8. 
624, 639 (1943). ‘8 80th. Cong., 2d session, H. R. 5852 (1948). 

49 That the present mood of the Supreme Court is to treat respectfully the findings of 
the legislature about Communism is indicated in American Communications Association v. 
Douds, 339 U. 8. 382 (1950). 

6 Schneidermann v. United States, 320 U.S. 118, 186 (1948); Bridges v. Wixon, 326 
U. 8. 135, 163 (1945); United States v. Korner, 56 F. Sup. 242,251 (1944); T. I. Emerson 
and D. M. Helfeld, “Loyalty Among Government Employees,’ Yale Law Journal, Vol. 
58, pp. 1-143 (1948); “Guilt By Association—Three Words in Search of a Meaning,” 
University of Chicago Law Review, Vol. 17, pp. 148-162 (1949). 
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Laws which bar subversive individuals from public employment 
present somewhat different questions from the foregoing. It is not neces- 
sary to brand one a criminal in order to exclude him from the govern- 
ment payroll. There can be no doubt about the constitutionality of ex- 
cluding from public employment a typist whose only offense is inability 
to spell correctly. Restrictions on political activity and many other 
sorts of disabilities, which could not constitutionally be imposed upon 
the general public, have been laid upon government employees with the 
approval of the judiciary. The broad scope of legislative power in this 
regard has been justified by judges on the theory that there is no right 
to a position on the public payroll. When passing on the validity of 
restrictions placed on public employees, courts invariably cite the 
apothegm of Justice Holmes found in his decision that a policeman may 
be dismissed for political activity: ‘The petitioner may have a con- 
stitutional right to talk politics; but he has no constitutional right to be 
a policeman.’’®? 

Yet, no doubt, there are limits to the power to exclude from public 
employment. A law which barred Negroes or Catholics or natives of 
Missouri from public jobs would have no chance of surviving a court 
test. Somewhere the First and the Fourteenth Amendments (and 
probably the Fifth as well) establish a boundary to the power to keep 
classes of people out of the public service. The Supreme Court will not 
disturb the barriers to public employment erected by legislature and 
executive except where the test of eligibility is arbitrary and lacks any 
reasonable relation to the maintenance of honesty, efficiency, and im- 
partiality in government service. Few instances are to be found in which 
judges have upset restrictions on the activities of public employees, 
even when such restrictions collide with the freedoms of the First 
Amendment. Consequently, there is little reason for expecting that the 
various devices used to exclude subversive individuals from public em- 
ployment will be invalidated by the judiciary in many states.“ 


% “Restrictions on the Civil Rights of Federal Employees,” Columbia Law Review, 
Vol. 47, pp. 1161-1189 (1947); “Constitutional Limitations on Political Discrimination 
in Public Employment,” Harvard Law Review, Vol. 60, pp. 779-786 (1947). 

% McAuliffe v. City of New Bedford, 155 Mass. 216, 220 (1892). 

88 The question is discussed in Ex parte Curtis, 106 U. S. 371 (1882); Heim v. McCall, 
239 U. S. 175 (1915); Crane v. People of New York, 239 U. S. 195 (1915); United Public 
Workers v. Mitchell, 330 U. 8. 75 (1947). 

% Though the loyalty program of the national government has not yet reached the 
Supreme Court, it has proved immune to every attack made upon it in lower federal 
courts. Friedman v. Schwellenbach, 159 Fed. Rep. 2d 22 (1946), cert. den. 330 U. S. 838 
(1947); Joint Anti-Fascist Refugee Committee v. Clark (McGrath), 177 Fed. Rep. 2d 79 
(1949), cert. granted 339 U. 8. 910 (1950); Bailey v. Richardson, CCA, DC, March 22, 1950 
(not yet reported). The Los Angeles County loyalty program was upheld by an inter- 


STATE LEGISLATURES AND COMMUNISM: THE CURRENT SCENE 571 


A rather strong constitutional objection might be urged, however, 
against laws keeping subversive individuals out of occupations outside 
government employment. Samples of this type of restriction are the 
Kansas and New Hampshire laws applying to teachers in private schools 
and the New Jersey law applying to attorneys. In fields such as these 
courts might require that laws which exclude individuals on the basis of 
their political beliefs be justified by a showing of clear and present dan- 
ger. Freedom to follow a lawful occupation has long been recognized as 
protected by the Fifth and Fourteenth Amendments. This freedom, 
coupled with freedom of speech, it might be argued, enjoys a preferred 
status. Certainly the considerations which give government great latitude 
in laying down requirements for its own employees carry less weight when 
applied to fields outside government employment. It would be rash, 
however, to expect courts in this period of cold war to interfere even 
with legislation of the character here under consideration. The recent 
decision of the Supreme Court upholding the non-Communist oath of 
the Taft-Hartley Act shows the majority of the Court willing to approve 
laws which prohibit Communists from “holding positions of power and 
public interest.’’*> What positions besides that of labor union officer fall 
in this category can be at present only a matter of speculation. 


Ill. A FEW QUESTIONS OF POLICY 


In none of the states which enacted anti-subversive laws in 1949 was 
any need for the legislation demonstrated. Texas had one known Com- 
munist student in its state universities and colleges. Maryland, the 
Ober Commission asserted, was infested with 2,700 Communists (out 
of a total population of about 2,000,000), but only one had held any 
public position in the recent past, and that as a kindergarten teacher 
in the Baltimore schools; this teacher was dismissed in 1948. The 
revelations that came from Whittaker Chambers were cited by the pro- 
ponents of the Maryland law to support the contention that the law was 
needed, but no evidence was offered of dangerous Communist activity 
within the state since this case of espionage, which had occurred more 
than a decade earlier. A survey made by the New York Times in Sep- 


mediate appellate court in California. Steiner v. Darby, Parker v. Los Angeles County, 199 
Pac. Rep. 2d 429 (1948), 338 U. S. 327 (1949). In an advisory opinion the Supreme Court 
of Alabama upheld the constitutionality of a proposed loyalty oath for all voters in the 
state. Opinion of the Justices, 40 So. Rep. 2d 849 (1949). 

5 American Communications Association v. Douds, 339 U.S. 382 (1950). 

% That Communists may be excluded from the practice of law is suggested by the 
decision in In re Summers, 325 U. S. 561 (1945) and decisions of state courts collected in 
American Law Reports Annotated, Vol. 8, pp. 1262 ff. (1920); Vol. 12, pp. 1189 ff. (1921); 
Vol. 19, pp. 936 ff. (1922). 


572 THE AMERICAN POLITICAL SCIENCE REVIEW 


tember, 1949, disclosed that no Communist problem existed in the school 
systems of twenty-nine of the nation’s largest cities; the school author- 
ities of New York City replied to the Times only that they were setting 
up procedures to put the Feinberg Law into effect.5” Governor Dever 
of Massachusetts declared that, to his knowledge, there were no Com- 
munists in the ranks of his state’s employees.** Vague apprehension and 
guarded innuendo were often expressed by the supporters of anti- 
Communist laws.** But a study of major newspapers in ten of the states 
concerned during the period when these laws were under discussion 
yields the following conclusions. Proponents of the anti-subversive laws 
here discussed failed to name a single Communist employed by their 
states in 1949. They failed to cite a single dangerous act recently per- 
petrated by Communists within their states. 

Inquiry into the operation of the 1949 legislation, after it had been 
in effect for about one year in most cases, confirms the suspicion that 
there was no pressing need for the legislation. No move had been made 
to prosecute anybody under the criminal provisions of the Maryland 
and Kansas laws. Only in Maryland had any one required to execute a 
loyalty affidavit refused to do so. No one was prosecuted anywhere for 
filing a false affidavit. Nothing resembling a Communist was turned 
up anywhere as a result of the operation of these laws.®° The only 
tangible effect of the legislation to date has been added work for file 
clerks who handle the loyalty declarations. 

These laws were a reaction to the irritating and menacing gains made 
by Communism in Europe and Asia since the War. Maryland and 
Florida in their laws spoke of “the recent successes of world Com- 


57 New York Times, September 11, 1949, p. 74. In May, 1950, eight teachers in the 
public schools of New York City were suspended on suspicion that they were Communists. 
Action against them was not based on the Feinberg Law. New York Times, May 4, 1950, 
p. 1; May 7, IV, p. 18; May 10, p. 33; June 18, p. 1; July 11, p. 15. 

58 Boston Herald, August 3, 1949, p. 14. Governor Dewey (N. Y.) and Governor Lane 
(Md.) likewise failed conspicuously to show enthusiasm for the anti-subversive laws 
passed in their states. 

'¢ Two Texas legislators made the following comments on the solitary Communist 
student known to them. ‘‘He’s not just representing his viewpoint. Somebody a lot smarter 
is behind him.” “I have reason to believe there are many of them at the University of 
Texas, and maybe some teachers. If I had my way, we’d escort them to the border.” The 
Feinberg Law spoke of the ‘“‘common report” that Communists were in the school system. 
Maryland’s Ober Commission reported, ‘The Commission had been informed that there 
is a substantial infiltration in some Maryland educational institutions.” The informant 
was not disclosed. : 

6° These statements are based on information furnished to the writer by the legislative 
reference services of the states concerned. Replies were received from all the states ad- 
dressed except New Mexico. In Maryland four state employees—three of them Quakers— 
refused to execute the loyalty declaration and were dismissed from their positions. 
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munism.”’ Probably in all the states the greatest impetus to the passage 
of the legislation surveyed here was supplied by veterans’ organizations, 
motivated in great part by considerations of national defense. Their 
chief argument against domestic Communists seems to have rested on 
the potential danger of a fifth column in the United States in the event 
of war with Russia.“ In Maryland (and perhaps in other states with a 
large Catholic population) the trial of Cardinal Mindszenty was in- 
fluential in rallying support to anti-Communist legislative proposals.” 
The point is that it was largely Communist activity abroad, and not 
such activity within our states, that caused concern. 

In general these laws were enacted in haste and without careful 
deliberation. Only in Maryland where the law was formulated by a 
special commission, are there signs that care was devoted to the drafting 
of the acts. Hearings on the legislation rarely occurred. Most of these 
laws were simply copied by earnest legislators from somebody else’s 
statute book. One result of precipitous haste and careless draftsmanship 
is the general omission of provisions to regulate procedure under the 
laws. Safeguards against arbitrary persecution, guarantees of a fair 
hearing and of a right of appeal are almost wholly lacking. In some 
states protection against abuses may be granted by other statutes, but 
that such protection exists is often dubious.® 

Certain of the laws are so vague in their description of those they 
would proscribe that they open the door to the punishment of any kind 
of dissent. The Georgia law excluding from public employment any who 
have lent their influence to the teachings of Communism without 
defining those teachings is a sample. Another is the oath required of 
candidates in Texas disavowing belief in any “movement from any 
source which seeks to subvert or destroy ... any part” of ‘‘our present 
representative form of government.’ Movements to effect almost any 
sort of political change (abolition of the poll tax, the redrawing of 
boundary lines between legislative districts) could be construed as 
attempts to destroy the present representative form of. government 
enjoyed by Texans. 

The main objection to state anti-Communist laws is that they are mis- 
directed. Communism is, as several states declared, a clear and present 


st Experience in the United States and in other countries gives ground for apprehension 
on this score. But prevention of espionage and other forms of fifth column activity must 
be undertaken by the national government rather than by the states. 

® Many state legislatures in 1949 adopted resolutions of protest against the trials of 
Mindszenty and the Protestant clergymen in Bulgaria. 

% The lack of such protection under New York law is treated by Justice Murray Hearn 
in Lederman v. Board of Education, 95 N.Y.S. 2d 114 (1949). 
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danger to the United States. But the form of the danger is such that our 
states are not equipped to cope with it. Communism threatens us be- 
cause it is disrupting world peace. It may precipitate armed conflict.” 
Even if it does not, nothing worthy of the name of peace can be achieved 
as long as Communism seeks to absorb other states by threat and ruse, 
refuses to respect the basic rules of good faith in its dealings with other 
states, and violates men’s rights. The great problems with which Com- 
munism confronts us are problems of foreign relations and national 
defense. Our Constitution wisely leaves the solution of such matters to 
the national government. 


6 These words were written before the outbreak of hostilities in Korea. 


